SUMMARY ANALYSIS OF AMENDED BILL

Franchise Tax Board

Author: Hertzberg Analyst: _Marion Mann DeJong Bill Number: AB 1392
See Legislative
Related Bills: _Hi st ory Telephone: 845- 6979 Amended Date: 04/ 14/ 1999

Attorney:  Patrick Kusiak Sponsor:

SUBJECT: Action To Determine Validity O Amount O Tax

DEPARTMENT AMENDMENTS ACCEPTED. Amendments reflect suggestions of previous analysis of hill as
introduced/amended

AMENDMENTS IMPACT REVENUE. A new revenue estimate is provided.

AMENDMENTSDID NOT RESOLVE THE DEPARTMENT’S CONCERNS stated in the previous analysis of hill as
X introduced February 26, 1999.

FURTHER AMENDMENTS NECESSARY .
DEPARTMENT POSITION CHANGED TO

X REMAINDER OF PREVIOUS ANALYSISOF BILL ASINTRODUCED February 26, 1999, STILL APPLIES.
OTHER - See comments below.

SUMVARY OF BILL

This bill would allow a taxpayer to bring an action to deternine the validity of
a tax, or other anmount assessed by the Franchise Tax Board (FTB), by filing a
statenent with the Attorney General (AG and either paying the anount due or
posting a bond to guarantee paynent of the anpunt due.

This bill would add correspondi ng provisions that would apply to the Board of
Equal i zati on ( BOE)

SUMVARY OF AMENDMENT

The April 14, 1999, anendnents would require a taxpayer to increase the anpunt of
the bond if it becane insufficient to cover the anmount due, and would clarify
t hat :

the bill would apply to assessnents and/or collection actions initiated
prior to the effective date of this bill if the statute of Iimtations is
open,

the bill would not apply to clains for refund that are barred by another

provision or rule of law, including the doctrine of res judicata,
t he bond woul d not stop the accrual of interest, and
t he bond nust be sufficient to cover interest and penalti es.

The April 14, 1999, anendnents resolve sone of the Inplenentati on Considerations
raised in the departnent’s analysis of the bill as introduced February 26, 1999.

Except for the resolved Inplenentation Considerations, the departnment’s anal ysis

of the bill as introduced still applies. A discussion of the bill as anmended is
provi ded bel ow. The Legal Consideration, remaining |Inplenentati on Considerations
and the Board Position are reiterated below. |In addition, Technical
Board Position: Department/Legislative Director Date
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Consi derati ons and Anendnents are provided.

SPECI FI C FI NDI NGS

This bill would allow a taxpayer to bring an action to deternmne the validity of
a tax or other ampbunt assessed by the FTB. To bring an action, the taxpayer mnust
do both of the follow ng:

File a statement with the AG not later than five days before the date the
action is filed, providing the grounds challenging the validity of the tax
or ot her assessed anount.

Either pay to FTB all anounts due (including interest and penalties with
respect to the di sputed assessnment) or post a bond with FTB to guarantee
paynment of anounts reasonably expected to becone due.

The bill would provide that the bond would not prevent the accrual of interest on
the disputed amount. In addition, if during the tine that the action is pending
the court determ nes that the anpbunt of the bond has become insufficient, the
t axpayer nust increase the anount of the bond to provide sufficient guarantee.

This bill would require the amount and ternms of the bond and the sureties on the
bond to be approved by and acceptable to the judge of the trial court hearing the
action and the AG The bill provides that approval should not be unreasonably

wi thheld. If the bond is approved, no collection action on the tax or other
assessed amount may be taken while the action is pending.

This bill would require the plaintiff (or the plaintiff’s agent or attorney) to
state under oath that the required statenments challenging the validity of the tax
or assessed anmount were provided to the AG and that paynent was nade or a bond
was posted.

This bill would apply to assessnments nmade before, on or after the effective date
of this bill provided the tax period (statute of limtations for assessnents) is
open. The bill would not authorize any action with respect to a claimwhere

anot her provision or rule of law, including the doctrine of res judicata bars an
action on that claim (The doctrine of res judicata has the effect of preventing
a party to an action fromre-litigating a case that has already been deci ded).

LEGAL CONSI DERATI ON

The provisions of this bill are susceptible to constitutional challenge since the
California Constitution (Article XIII, Section 32) specifically provides that no
| egal or equitable process shall issue in any proceeding in any court to prevent
or enjoin the collection of any tax. |f a taxpayer posts a bond, rather than
paying all anounts due, and brings an action, this bill would prevent collection
while that action is pending. However, Legislative Counsel has recently opi ned
that this bill would not violate Article XlIlIl, Section 32.

| MPLEMENTATI ON CONSI DERATI ONS

This bill would raise the follow ng i npl enentati on considerations. Departnment
staff is available to help the author resolve these concerns.
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It is unclear whether the prohibition fromcollecting while an action is
pendi ng woul d prevent the collection of subsequent assessnents on the same
tax year (e.g., assessnents based on information received fromthe Interna
Revenue Service).

The bill departs fromthe Code of Gvil Procedure rules (Bond and
Undert aki ng Law) regardi ng hearings for bonds and yet supplies no procedure
for the Attorney CGeneral and the "judge of the court hearing the action" to
reach agreenment regarding the anount of the bond. Under the Code of G vi
Procedure, the petitioner must post an undertaking of twi ce the anpunt of
the noney judgnment. |If a surety posts a bond, the anmount of the bond nust
be one and a half tines the anpbunt of the noney judgnent.

Since this bill would allow taxpayers to initiate a |lawsuit by posting a
bond rather than paying the full liability, nore taxpayers may take their
cases directly into court w thout adjudication before the BCE. This would
result in increased litigation workl oads.

TECHNI CAL CONSI DERATI ONS

Anendnment 1 would nake a minor technical correction.

Amendnment 2 would clarify that the bill applies to assessnents nade before the
effective date of this bill provided that action it is not barred by another
provision or rule of |aw

BOARD

POSI T1 ON

Pendi ng.
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FRANCH SE TAX BOARD S
PROPOSED AMENDMVENTS TO AB 1392
As Anended April 14, 1999

AVENDMENT 1
On page 5, line 21, strikeout “paragraph” and insert:
subpar agr aph
AVENDMENT 2
On page 6, delete lines 14 through 26, inclusive and insert:
(d) This section shall apply to actions conmenced before, on or after the
effective date of this act, but does not apply to any action regarding a disputed
tax assessnment that (without regard to this section) is barred by the operation

of any law or rule of law, including res judicata, as of the effective date of
the act adding this section.



